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UNITED STATES DISHilCT COURT 
FOR THE DISTltlCr OF OOLl JMBIA 



I 

I 



UNITED STATES POSTAL SERVICE 



PlaintifPGoiintcr-DeiemLiiiL 




V. 



AMERICAN POSTAL WORKERS UNION, 
AFI^CIO 



Civil Action No. 1 - j 704 (CBCK) 



Def«ndanl/Counter-PIaiiiti[r. 



1J.JIL.B 




OUlJKU 

■ 

For the reasons set forth in the acoffinpanying MeiTTOrantbun Opinion, it is^ thi s 28;^ day 

■ 

of January, 2004» hei]Bby 

■ 
■ 
' ■ _ 

ORDERED that American Postal Workers Union's Motion to Dismiss and Motion for 

I m. 

Summaiy Judgment aire GRAKTED 1N-PAR.T .\ND DENIED-IN-PART; it ia fiiriber 

I 

ORDERED that Uojicc! Slates Postal Servicers Motion for Summary Jndgmciit is 

GRANTED IN PART AM) DENIED JN PART; it is further • 

■ ■ 

I 

■ I 

ORDERED that Aibitialor Butlcr*s Awani at issue in this case is PARTIALLY 
VACATED, insistent with Hw accompanying Memorandum Opinion; and it is further 



ORDERED Ihat this case is DISMISSED 



^"-1 



/s/ 



COLLEEN KOLLAR-KOTELLY 

United States District Ju(fae 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 



UNITED STATES POSTAL SERVICE 




PlaintifFCounter-Defi^daiit, 




Civil Action No, 01-1704 (CKK) 



AMERICAN POSTAL WORKERS UNION, 
ML-CIO 



Defendant/Couirtcr-PiaintifF. 



MEMORANDUM OPINION 

(Ssamiy 2^2Q/M) 

Presently before ^e Court toe Plaiati£Ei'Counter-Defeiidaat United States Postel Service's 




("PlaindfT or "USPS") Motion for SU: 



MkOr^. 



Judgment aitd DefCTidantACdunter-Plamtiff 



Amaican Postol Woricert Uiupn's C'Defendant" or^APWlT) MoP(^ to Dismiss and Molimi fur 

Stitnnuaiy Judgnu^t, After icvicwine the parties' bribing, ^bmitted exhibits and relevant law, 
tbe Cdiiit sfidl giani USPS *s Motion for Sunmiaiy Judsnient En pm aid 



grant APWU^s Motion to Dismiss and Motioii for SiUQTDajy Judgment in part and deny them in 



pan 



f - 



1 ; BACKGROUND 




The Court begins it$ discussion of the &ct5 }yy notJog that this Couit strictly adheres to 
die text of Local Civil Rule Sd,l (idci^c&l to Local Civil Rule 7(h)). As such, in fesolving the 
present sommaiy judgment motions, this Court "assumes that fistccs tdentlHed by the moving 
paji[ies] in the statcment(s] of material &Gt3 aie a^biiitted^ unless such a fact k 

■ 

Ibe ataltjinunt uf genuine issues Hied in opposition to tbe motion.'' LCvR 56A . h this ioatanoe. 



y 
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as the parties moss move ibr summary judgment, the Count took; tq wth party's statement to cull 



the lelevent undtspruied facts atMl to detamioe those ^a& that are conceded by the cniss moving 



party. The Court also cit^ directly to ths Rcard, where aptttcpdate, to provide addiiional 

■ - _ ■ 

' _ r 

infoimation not covered in either of the parties' statements. Having set forth these preUmiiiaiies, 



the Court moves to a dlscussicHi of tiie materia &cls not geouindy in diispute. 



USPS has a Ions-standing collective bargaining relationship with the APWU, a union 
representing Postal Service employees, USPS's Statement of Undisputed Facts ("USPS Stmi.") 

1 I; APWU SiatemHit of Materid Facts CAPWU Stmt") 1 A. The relevant labor agreement in 

this case is the 1 998-2000 coUecaive baigainii^ i^eement rCBA"). U SPS Stmt. \2;see also 

I _ - 

CoTDpl Ex, 1 C*CBA'*)» Mr. EdwaidFordwashiredbyUSPSQaJuiie 17,2000. USPSStrat^ 



14, llie CBA provides thai new omployee^ axe 




on a ninety day piobatioimiy period, CbA 



Art. 1 2. LA; Mr. Ford*sprotationaiypcriodiattthio4jeftSepiembcrI6,2^ USPS Stmt TJ 14. 



On SeptenA>er 8, 2000, Mr. ford was assl 




4l[<^l 



to tbe Los Angeles Flam PxocessJng ^nd 
Distribution Center to drive a postal vehicle around the feciliiy and pick np trash. Id. ^ 15. Mr. 

I 

f otd. during the course of his duties, left his vehicle while its ^ig^ was still running, id. 



While tbe vehicle was unatftmded, it rolled backwards, hitting the building and causing damage 

r 

I 

to an exit door and the back of the vehicle.- Id. Ox September 13, 2000, Mr. Ford was provided a 
letter of tcrmlnatioii, effective that day. Id, T| 16. The Tcason given for his termination was ihat 

■ 

he committed an unsafe act when he left the vehicle unmieadcd widi ^e engine still lurnimg. Id. 

APWU filed a grievance in this matto, Marshall Decl Ex. 4 (Step 2 Giicvance Appeal 

Form). Tlie union charged that Mr. Foffd was ask^ to operate a vehicle that wa5 unsafe m 

- _ pi 

V " - 

1 " ' 

violalioDoftheCBA^aiidthett was fired when the vehicle malfunctioned- Id. The grievance 
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states Ibe following: 



COKn^WIONS: This grievance evolves around [sic] Safety issue resulting in 
accidimt and tcnnination of employee R Fbrd. Tertninatioa Issues to charing 



committing unsafe act while operating postal veliicde 



1.4 T 



iHVestigQtion Reveals: The grievant was instructed to operate a poataL vehicle t! 

was dc&ctive. The result was the vehicle jumped out of gear and struck the door 
the South Side of 1i)c buildiTte. 



Umon Positioti: Inc cfUployec has done what was required. Managesaent was at 
fauh in not properly instructing and insuring that iwfr em 
prior to givitifi him the responsibility of sole opetaticm of a postal vehicle per the 
ELM-376.1 and I:LM<^376-2/ Mam^icmfiat has violated the pmvisjons of Safetyand 
Health in assiguing the employee smd Ihen making bim responsS>le for the result. 

This IS [sic\ action is punitive laAo" than corrective and not for just cause, not 

piogiessivc and violates pmvtsions ofsafety and health. 

Local Request The Letter of T^imiaation dated September 13, 2000 be expunged 

and that The [sic] employee to be reinstated immediately with a new period of 

probation. Further that he be made whole fiir any losses in connection with this 

action. Managemenl lo act 
and CBA. 



lilt 



and comply with the 



let. The USPS doiied the ^ievance in a letter dated October 26, 2000. Marshall DecL Ex, 5- In 

denying the grievance^ the USPS stated that the ^^Tnion violaied the National Ag^eemenl article 

L 
I - 

I " - _ 

-J. " 

12, section J, which stated probationaiy employees shall not be pflnriittad access to this grievance 
procedure in relation [to the circumstances of their disnussalj, thciufbie this grievance is denied/' 



The Union appealed the grievance to aibitration- Aibitratox Fred D. Butter was assigned 
to arbitiate the malter^ and he ij^sued his written decision - the subject of the pending lawsuit - 
onMfly8,200L Marshall Dech Ex. 8 (tiialear Award). In the award, Arbitrator Butlernoted that 
^e matter was grieved s a Health & Safety contract matter. However, it was rcfeired to 
aibitiation as a discipline matter. The Union objected to this at the hearing." /<^. at 2-3. Asa 
result '"the record was left open for seven days in order for the representatives to decide whetfa^ 
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to voluntarily submit this matter fbr [sic] second day of hearing as a contiact issue. , - . Hie 
parties did iK)tagi^ to hear this iDstterfbrasecQiid day" Id.zx3, Even so, Aibitiator Butler 

■ 

viewed the grievance as one based cm a contract violatioa M. at S, Tbe panics ngreed to 
pfDcecd only cm tbe issue of whether or not the matter was aibitrable. Id. at 3. Arbitrator Butler 

■ 

■ ■ 

found the grievance arbitrable. He noted that althou^ Article 12.1 A bars probattonaiy 

■ ■ 

en^loyees liom availing themselves of th& grievance procedure when Qiey are tanmnafed, he 

■^ - " _ r 

found that "Aiticle 12J A has not been held to inmip al] other provisions of the C^ 



Postal Service Resulatioiis," Id. at 6-7. Be noted thai the Union claimfid that but for the health 



and safety violation, Mr. Fatd would have passed his probatioiaiy period id. at 7. Relying on 



other aibitration decisions that found that "Man^ement ia required to follow it^s [sic\ ELM 
procedures in teiminating pfobationaiy employees'* and that ^mc to do so is aibitrabki 




Arbitrator Butler determinsd that alle^tions that a failure to abide by tiie health and safety 

■ 

provisions of the CBA resulted in the dischaigB ofa probationay employee 15 similarly 
arbitrable- Id. at 7-8. A conuary rulings according to Arbitrator Butler, would grant 

■ 

Manag^nent onfeitered discretion which would allow it to "^ake these Jdnda of dccisicms that 



would shock the level of oonsciausness of liiost and place Management's credibility at gftat. 

I - 

risk.'' Id. at %. He would not jntcipret Article 12. LA in sudi a fashion, and stated his belief that 



«4 



responsible^ Maimgeracnt'* would not i^^'ant the power such a reading of llie pmvision would 



provide. Id* Therefore, he concluded that the CBA ''doc9 not piecludo the question lai^ by the 



Union ^ to whether Ifae Postal Service oeated a health and safety issue in violation of the CBA 
and other procedures and the impact if any that the violation had on the teimiiiation of Ford" 

from being grieved* Id. However, he only niled on the issue of arbitrability; he held that 




4 
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resolving tfie raettw reqiiiiwi a fiirthff hearing. /rf. 

The USPS appealed Arbitrator Butler's decisioD to fliis Coart in an a:tion filed aa Augjjst 

. ■ 

■ 

7, 2001 . In its Complaint, the USPS asks the Court to declare that Aibftrator BoUer "exceeded 

J ■ I 

his authority by issuing his May 8, 2001 , Awaid." vacate the May S, 2001, awaid, and grant 

■ 

"such other and further relief as the Court deems just and proper." Corapl. at 5. 



11: LEGAL, STANDARD 



Summary judgment is appropriate ooly if the racoid, viewed in the light most fevomblc to 

■ 

the nonmoving pafty, reveals that there is no genuine issue of material fact and the nrnying party 

I _ 

is entitled to judgment aa a matter of law. See Too v. Freeh, 27 F.3d 635, 63S (D.C. Cir. 1994); 

Fed. R. Civ. P. 56(c). in ruling upon a motion for sunimaiy judpncnt, the Coun imiat view the 




evidence in the light most &vamble to the nomnovmg pany. See Mamtshaa Etec. Inttus. Co. 
Zenith Radio Corp., 475 U.S. 574, 587 < 1 986); Bt^r v. UnUed States D^'t af Treasury, 956 

- I - ' 

F^ 330, 333 (D,C- Cir 1 992), Siniilarly, in ruling on ooss^nctficmB for suminaTy jud 



V, 



tjthe 



court sh^l) grant sumiiiaryjadgmsnt only if oae of the moving parties is entiticd to judgment as a 



matter of law 



III 



matfflial Eacis that are not jgcmiinely disputed. See Rkoads v. McFerrem, 317 



F.2d 66, 67 {2d Cir. 1975); Lom^ v. Gaines. 167 F. Supp. 2d 75, 85 (D.10.C. 2001). Each moving 

■ 

pany dischaigfls its burden to auppori iu motion by "iuforming the district coint of the baiiis for 

I 

its motion, and Idcnti^Ing those portions of 'the pleadings^ depositioia, answers to 
intaiogatories, and admissions on file, togeOiw with the affidavits^ if any' which it believes 

I 

I 

demonstrate the absence of a gHruine isfiue of materia feet" Cehtex Co^, v. Catrett, All U,S. 

317, 323 (i?86) (quoting Fed. R. Civ. p. 56(c)). 




5 
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HI: DISCUSSION 

This action aslts the Court to review an arbitaitgr^s decision. There is a wcU-eslablished 

■ 

line of precedent setting tiw parameters of a federal oouit' s review of a labor arbitittioa decision. 



making it clear that this Court's sufliDrity to conduct such a review "is fflttremely limited 



4» 



r 

Teamsters Local Onion Mo. 61 v. United Parcel Serv,, 272 F.3d fiOO, 604 (D.C. Cir. 2001) 

O^uoting Katmlh v. Prescott, Ball d Turben. Inc., 949 F.2d 1175. 1 178 (D.C, Cir. 1991)). -TTie 

federal poUoy of settling labor disputes by arbitration" lequircs diat cofurts refii» "to review the 

■ 

iiHsrits of an arbittaticm award." United Sieel Workers of America v. Enterprise Wheel & Car 

■ 

Corp:, 363 U.S. 593, 596 (1960). This is true, evrai wh«n "the parties . , . allegp that the awaid 

tests on errors of feci w on misinteipretiriion of the contract" Vmted Paperw>rhtrs ba 'i Union 

■ 

'. Misco. /BC., 484 U.S, 29, 36 ( i 9S^; see aiso Major Leasue BaaOiaU Players Ass *« v. Garvey, 

■ 

532 U-S. 504, 509-10 (2001), Tills is *TDecftufic the parttes have ccmtracied to have disputes 

I 

I ■ ■ ■ 

settled by an aibiirator chosen by them ralber than by a judge . . . ." Id. at 37. However, an 



arbhiator'i award is legitimate only if it "'draws its essence 




the ooUective baigainu^ 



agreement,' and is not merely 'Ws o^wl biaod of ittdmirial justice.'" Id, ftf 36 (quotiitg Enterprise 



WheeL 363 U.S. at 597). The Court's role than is "confined to aacertaiBing whether the party 
seeking arbitration is makias a claim whidi on its ftao is govemod by ihe cairtiact." Id. at 37 
(quoting Steelworkers v. American Mfg, Co., 363 US. 564. 567-568, 80 S.O. 1343, 1346, 4 
L.Bd.2d 1403 ( I960)). "[ A]s long as the aibitrator is even arguably ponstniinfi or applying the 

I 

ilfflct and BOting within the scope of his awthotity, that a eowt is convinced he committed 
serious error does not suffice to overturn hb decision." /A at 38. 

The question bpfore the Court is whether Aibitrator Butler's detcraiiiiation that the 
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APWU's grievBnce involving Mr. Pord's tennioation was aibiliablc. The CBA provides that 

I 

*%B]rxy dispute as to arbitrabiUty may be si^hmiued to the arbitrator and be determined by sucb 

J - 

■ 

ait^itiatof. The airbitrator's determmation ^all be Gnal and binding'* CBA Article 15,3^*9. 

r 

Since the pettier agreed to submit orbitr^bility questions to ^ arbitiBtor for resolutioTi^ die Co^m 
applies tbe same standard of review it would to "^y other matter that parties have agreed to 

■ 

arbitrate." First Options of Chicago, Inc. v. Kof^m, 514 U.S. 938, 943 (1995); s^ aha United 

States Postal Serv. v. American Postal fVoricers Umon, 204 F.3d 523, 527 n. I (4* Clf/ 2000). 

I 

The main ivovision at issue U Article 12w LA, which describes the USPS 'S rights with regard to 
ptobatioTiaiy employees- The pertinent ppit of the provision provides that 

■ 

[t]he pirobationaxy period fbr a new employee shall be ninety (90) calendar days. Hie 

from its employ anyprobatiocary en^loyee 



*^jj;i 



Hmployer shall have the right to sep 

at any tinie during the probationary period and these probarionaiy employees shall 

not be permitted access to tbe grievance procedure in relation thereto. 



CBAAit. 12,1.A, 



USPS ai^guea that Arbitrate' Butler exi 



:^':K^aj:r A 



die scope orhis authority in tbis case. 



USPS Mem. in Supp. of its Crass-Mot. for Stimm. J. aod in Opp'n to APWU's M<rt, for SornnL 

J, C*USPS Mem;') at S. USPS aigwes that Aibitralor Butlw^ essentially changed the terms of the 
panaes" agroBTpcnl by granting a probationary employee access to the grievance procedure when 
tbe CBA cle&rly bars such access. Id, at 9. It notes that die CBA makes clear that doing so is not 

■ 

permitted under the terms of the CBA. Id, at 8-9 (citing CBA Art. 15.5.A.6 CAIl decisions of 

I 

aibi^ton shall be Umiied to the terms and provisions of this Agreement, md in nocvent may 



the terms and provisiotis of fliis Agrcemeol be altered, amended, or modified by an arbitrator.")) 
The APWU argues (hat it brought die grievance at issue because USPS "forced Ford lo opcrste 
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m umafe vehicle, a violadon of Article 14 not depeudoit on Ford's pemoval." APWU Am. 

■ 

Opp'n to USPS Cross-Mot. tot Smun. J. C'APWU OppV^ at 3-4. In otho" woids, APWU 

■ _ 

■ 

claims ttmt its grievdncfi is not dialed"* lo Mr. Ford's sqjaraticm, but is instead a grievfince 

m B 

related to a safety issue that mamfe&ted itself in the inddent that led to Mr. Ford's separatiOHv 

■ 

See Mcra of P. & A. in Supp. of AFWU*^ Mot to Dismi^ & CtosspMot. &k Summ. J. 

■ 

("APWU's Mem-") at 6 {"IT]his C3se involves a grievance concemiTig a violation that oociurcd 

■ 

before die discharge of Mr Fotd* The violation at issue is the failure of the Posl^ Servix to 

■ 

cmiect serious safety defects in the motor vchic1e:Used on postal premises ajid the assigpmeiit of 

■ 

■ _ 

the vehicle to Mr. Ford tor the purpose of trash collection around the postal fkciliiy ") (emphasis 




ararvoviri 



t pret^Uide the question 



in original). 

Aibitiator Butier's hokting i$ as follows: "^ Aiticlc 12, 1 A 

■ 

- _ J 

m 

raised by the Lhion as to whether the Postal Service created a health and sa&ty issue in violatioD 
of the CBA and other procedures' and the inrpaci if any that the vioktion had on the termination 
of Ford is ft subject for Arbiuation.'* Marshall Oecl. Hx. B ai 8, The Court observes that 
Aibitrator Butler appeals to have found ^t twu «>epa£ate^ but rel^ied issues aie aibitrable. The 



Grst is a question ielated solely to whether or not USPS vioktad the Health and Safely piDvisions 



of the CBA The 



»'.l I 4 



ist what role that violation played in the tenniiiation of Mr Ford. The 



Court addresses eadi issue s^araLdy. 

I 

T^e ArbUmbU^y of Mr, Furd^ SaparoHon 

As noted supra, USPS aigues ihat AibhRtcr Butler exceeded his authodty by granting a 

r 

Iciminated prob^onaiy employee access to the grievance pvocess;. APWU responds that 
Arbitrator Bufler Viewed their grievance^ coirectly in APWU's opinion^ as one *'bascd on the 
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■ - b 

issue of alleged safety and health violations by fhe Postal Service under Article 14 of the 

National Agreftnent." APWU Mem. at 10. APWU stales: 

■ 

If Alt ifeatpr Butler sustains the Article 1 4 Safely wid Health grievance, he wi II lave 

avaikble a number of possible remediBs. He may for example, instruct lire Postal 
Sovice to Impair or stop usina die unsafe vehicle, or mandate that the PoGtai Service 
actresptm^ly and comply with the provisicBisofflieCMc] Article MtoflieNstioiial 

Agreement. Arbitrator Builar may also decide that aa appropriate wncdy would 

require the jPosisl Service lu "recrasidcr any action taken againstany anployeea who 
were innobeat of any wrongdoing." (B utler Opinion at S). Hftd Ariritrator Butler 

niled thai Mr, Fwd is entitled to reinstatcraent with the Postal Service then an 

argument tan] d have been made by the Postal Sovice that the Butler Awaid in fact 
addresses Ihc discharge of a probfltiwiary employee. However, flieBmier Award did 
not speci^^^ such remedy forlhe APWU amceniing fk«t violations of health and 
safety ngbte of Mr. Ford or other postal service employees imder (he collective 
bargaining j agreement. The Arbitrator simply dctcnnined the grievance to be 

arbitrable under Article 14 of the Natj 



APWU Mem. ai 1 1 . APWU 's view of the 




til 



■ 

of the Butler Award is not coagrucni with the 



award*$ octual holding. As noted jw/tto, Arbitraicr Dntler did find the Article 14 violation 
allegation to be ari^trable, but appcw^ to have also determined tiiaf th* impact that violation had 



on Mr, Ford was a 



scpaiHte aifeitrablc issmc as m^lL APWU seems to acknowledge that this 



second detenninat^n miscs issues under Article 12 J A. See td. C'Had Aibiixator BuU^niled 
that Mr, hord is gtt titled to reinststement wifli the Postal Swvico, then an argument could have 

■ " ■ 

been made by the ftostal Service that the Butler Award in fiict addresses the dischaigc of a 

probatioAaiy empk^ee."). 

_ I - 

■ 

A review oi' the raselaw diows that the parties have liti^ted the paiameters of Article 



12.1.Ainthepast. 



See generally Uniied Sates Postal ^rv. v. American Posuti JVi^rkers Union, 



922 F.2d 256 (5*^ CiT. \99\){rUSPSr)\A«iericmPmai Workers Union y. United States Postal 

r 

I 

Serv.. 940 F.2d 7(M (D.C. Cir. 1991) ("^P»xr); Untted States Poita} Serv. v. American Postal 
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Workm Union, 2t)4 F.3d S23 (4* Cir. 2000) ("USPSn"). The Court finds these cases 



instructive. ]nU^S I, USPS had discbaigod a piubationaiy employee whib be was 



• ]| 



conqiensable leavfe granled by ihe Federal Employees' Dimpcnsaiioii Act ("FECA''), USPS J, 
922 F^d at 257. pie APWU filed a firievance, ai^ine that the employBe's ruing violated FECA 

■ 

■ 

■ 

and postal regulations implememing F£CA, Id. at 257-5S. The arbib^tor found the grinr^mcf: 



arbitnible, and thd USFS appealed the 



M}i 



Court vacated the 



**that even when . 



in a suh brought in federal court TheDistrict 



awards and the FiithCiicuitaffiimed, In afiuinin^ Ibe Fifth Cixcuit found 



. . a piubationaiy employee alleges that his terrninatiDTi vio 




^1 i^k: 



[other aiticles] 



of tiie National AgrceEn^nt, article 12 oftbat Agreement clearly d^esprobatkniaiy employees 



ainy rig^l to resort 



to grievance and arbitration procedures.*' /rf. ai259. The FifUi Circuit 



concluded thai while probationaiy ranployees may have rigjita provided by other provisions of 

■ 

tbe CBA, they may not vindicate these rights thnwgb the grievaiKe process due to Article 



12.1. A. Id, 



In APfyU, ' four USPS employees and APWU union 



L 



k^PI • 



**$U5tained woik*-related 



Lnjuries or developed Occupatioiwl illne^ses.&hoitlyafteT they began working for"* USPS. AFWU.^ 

I 

940 F.2d at 70S. After they filed claims^ und^ FECA, but within their 90-day probationary 



period, these employees were fired. Id. The employees filed grievances. 



b'l I 



ending that their 



sepaiHdon violated Article 2 (baning discnmination on the basis of physical baadicap) 



II 4 



Article I9(providingihat USPS employees are covered by FECA) of the CBA. Jd.BXl^, The 



arbitrator ruled that the grievance pjXK^ES was closed to these employees because they were 



sq^arated during their probatioDBTy period. Id, Tbc cniployccs and APWU then sued in fedraal 



court, alleging that they were termiitated because of theii^ handicaps and in violattOQ of FECA. 
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id. The District Court gimted summary judgment and die D.C. arciiit Blfif^ Id. Although 

r ■ 

_ I - 

ib&APmJ opinion focuses on the issue of whether USPS Biiii>loyees may vindicate Ihar rights th 

■ ■ I 

federal court, the D.C Ciicmt dkl find it appi^^ ThcCouit 



of Appeals noted: 

M ■ 

■ 

_ ■ 

Article I2ofthcTOUective bargaining agreeinaitgpvcaO^^ 
to **scparate fioin its employ any probationary wnployec at any time dunng ihe 
probationaiy peri cjd," This ianguflge unmistakably denies probationBiy employees 
the contractual protcwiions against diamissal fliai employees enjoy after iheir fust 90 

days of service: it pennits the USPS Uj dwmiss "^ny probotioiiJary employee" 
rcgaidlesE of its reaiffln for doing 60 without breachitifi the collective bargaining 
agreement. 

Af'WUy 940 t\2dl at 707 (anpbasis in original); see also id, (nottog that the purpose of the 



provisi 



t^i 



is "to pMmit an empbycr to ovaliirte a new employee on a trial basis ffiid tsnniiiate 



him for whatever mason it chooses dwing the trial period of employment'T. 

In USPS II APWU filed a grievaticc on behalf df a probationary employee who was 

■ 

- ' 

terrainated, arguing that USPS "foiled lo comply with certain ptovision* of the Postal Service's 



En^)loye8 and Labor RdaUona Manual (ELM) in aitempting to fic^wiale" the ooq^lpyee. USPS II, 
204 F.3d at 526. APWU allBged that ***c proper official did not initiate tbe sqwration and that 



the separation notice failed to include the requisite conctasions as to the inadequacies of 

performance or conduct." Id. (intomal qucrtation mailra and citations omitted). Arbitrator 

I 

Christopher Miles found the grietance arbitrable, and USPS filed suit lo vacate the Miles award 

Id. TTic district court vacated the a\rad, and tbe Fourth Or^ ^^ 

affinmng, 0ic Fourth Chcuit detennnicd that 

- J 

[t]hc arbitrator's decision that procedural attacks on the separation of a iHObatiooary 
cmidoyee are arbitrable contravenes the unambiguouB language of Article 12.LA^ 
The lenns of this provision arc worth repeatmg; "The Employer shall have the right 



I J 
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o^cSl ^If ^S '^ ""^ pr^bationaiy emplo>« at «iy time during tb. 

'±rr!?r.*!lt"ofT^^" '^-^^C^mphasi, «lclcdX IHis language f, 

Pmits ot no excq>tion. The provision makes 



whatsoever between prooed«ral attacks on sepomtions ^d suteumbve chaUcng^ 
Th«we^mg phrase '^ relatiaa thereto" brings aiy scpanttioo-related grievance b 
apiDhahonaiymipbyeewMiinthewnbitoftheprohibition. k other wSds, so loS 
as the matter [nvolves prohationaiy employees and the guc&tian of separation, nc 
^vance inay be broughL In feet, k is difficult to see how Uie parties^uld ^vt 
btmmy clew«r ui prohibitinfi every kind of sepaation-iebted grievance by a 

piDbsrhoDary employee. ^ 



_ ■ 

Id, at 528 (emphasis in original); ^«e also *«i nUe coutnicl makes noi^gricvable the 



entire class 



of disputes having any 'idatron' to separation^ 

■ 

attempting ,,. to subdivide ihat class,*")/ 




iir> 



tbe coDtiaci cannot be. cinnun vented by 



Praviding the C0»irt fiirtht^ guidance is Naiionel Aibitiatflr Shyum Das's September 10, 

2001, decision irteipreting Artiole 12. 1 . A in a pnwecding heW before the National Aibitrafion 



PaneL Hsmbaiek Decl. Ex. 4 C"I>aR AwanT^ 




*'■ 



■ 

th partios agree that his dectsiori is binding on 



Aibitratar Butler. USPSMem.ati5;APWUOpp»nat2, in hia decisioo. National Arbitrator 
Dm referred favorably to the VSPSU decision, and quoted the following fy«n tbe opinion; "iTiis 
language [fiotn Article .12.1.AJ is tmqnalified and admits of no exception. The piovJaion mak« 
no distinction whatsoever between procedural attsdcs on separations and aubstaniive challenge, 
■nie sweeping phrase 'in relation thereto' brings any aqMiation-wtated grievance by a 



probationary amptoyee within the ambit of the proMbition." Das Award at 18 (qitotmg USPS II, 

204 F.3 J at 52S). He concluded that -Article 12.1 A debies a probationary employee access to 
the grievance prooedme to challenge his or separation on tibe grounds of alleged oonoomplianoe 

ures , . . of the ELM" Id. at 22. He also concluded that a "dispute as to whether 



with the 



OT not the Postal Service's action separating the employee occuned during his or her 
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probationary period is eibitrable because thai is a proconiiiliun to the appUcability of Article 



IZIJV." Id- 



4^ 



■ 

A review of this precedent demonscrates that Aibiwuor Bolter exceeded his aathcrity 
he fetmd "the impact if any that tbe [health and safety] violatioo bad on the teimination of 

■ * 

Fold is a sutgect for Arbitration " MaishaU DwL Ex. 8 at 8- The CBA is clear that h 

I " _ 

probationary eniployee has no access to the grievance procedure during the pfflbatioilftty period. 

See AH. MA A CThe Employer sbsU have the right to separate fiom its employ any prabationaiy 
ployee at any time during the probadoaaiy period and these piobationaiy emptoyees shall not 
bepermittedacccsstothc grievance pwcedure in iclarion thereto."). To find that toe impflct of a 

■ 

■ 

CBA violation on a terminated probatioiiaiy employee is aibitiahle is » detamirotion that does 



not find its essence in 



■ 

the CBA and con-sequcntly one that exceeds the arbitrator's authority. 



Accordingly, to the exlcnt Arbitrator Bufler's decision holds ari>itrable any aspect of USPS's 

fe 

decision to teiminate Mr, Ford as U relates lo that tonnniation, that part of the dedsion shall be 



vacated. 



The Union^s Artide U GrUvanee 



■ 

USPS aiwies that the precedent explained above mundales that the second holing of 



Arbitrstor.BmltT'8 award be vacated as welL Jt contends tiiat 

rtlhe APWU's grievance, couched as an Aitifile 14, Safety and Pfcallh contact 

more flifln a ihinly-vdied attempt lo raicumvent the clear, 



unambiguous and well-recognized prohihitjon contained in Aitiole 1 2.1 JV. Acinsoiy 

reading of the Step 2 grievance reveals that it is nothmg more than a challenge of a 
probatjonary eoaployec's separalioiL 

USPS Mem. at 15-16; stealso s^a (qDoling entire Step 2 Grievance Appeal Form). USPS also 



notes that Afbittaior Butler 



VfrtI*Jt 



tlmt the case had been referred to arbitration as a 
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d - 

disciplme case; ncted that &e paiUes did imt agree lo gp fotw^rf on a te^ 

contract c^e: 3*1 proceeded to dockb ^c ca«e as a ocmttact case." Id. al 16. USPS contends dmt 

I ■" 

the contiBct/disciplmc distinction made by Ariiiftaior Bufler "takes fonn over siAstoicc, and 

■ ■ 

makes Clear thai what he is allowing is a baek-door cJiaUtHige of a pn*ationaiy empJoyee's 



grievance ,** td. 



The Court's review of the precedent, as noted :«jp^ supports USPS's aiBMnifim wJiL 



separation of 



!>»me 



regard to Arbitrator UuUer's detennioation that the grievance, as it lelatQ to the 

■ "- 

■ 

Mr. Ford, is non-arbitrahle. The Court's readi^a of Oio precedent does not lead to the 

■ _ 

conclusion with regard to Arbitrator BuUcr's decision that APWU's Article 14 grievance is 

■ ■ 

arbitrable.' The arbitrator in this case was presented with a grievance that can m^ably be 
Viewed as me objecting to a saie^ and health violation brought by the APWU on bdialf of ite 
mcmbere generally. Indeed, this is hm APWU repiesenfs its grievance to the Court. APWU 

I _ 

Mem. at lO-lj. The Court agrees with USPS thai many aspects of APWU's Step 2 CSrievance 
fonn suggest that ciiallenging Mr. Ford's suspension was the tnie motivation behind the filing of 
the grievance. 5e^MaishallDccLKx.4- However, AibitiatDr Butler detcmiined that -flx»n the 
reading of the grievance in this matter, the Unioa Hied it's \sic\ grievance based on a contract 



^ A I^}^^ '^°": ^ '^"^ ^^^ "^"^^'^ 2Ts^ma^t that WSRS/and OSPSI/ collateially 

estop APWU from arguing that the Butler award should be enforced. .5eeUSPS Metn. at .18-20. 



I 

^r^?^!*' ^'^'^ ^^^ ^ Grievance Appeal Fonn refers 1» Mr. Fcirf as **flie grievanl. 



tt 



Maishall Decl. Ex. 4. Moreover, the Union oommcote that Mr. Ford s suspension "is punitive 
lathK: than comctive and not for just cause, not progressive and viohies picvisjona of safety and 
» tT' r^i" ^'™"^'?^ *"**^ "^ *^^ grievance is aimed at conectiqg an alleged wrong done 
«v= [^M ""IIST ?**' ^'T^ "^'■"^ '"""'■"'• ^'^- Fw-lly.fte APWU's request for relief 
»S ^^J.^ «rf l?^ in addiboti to management acting "responsibly and complyfing] 
with the Provisions of the KLM and CBA." Id. 
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violsdon conceming Health and Satiity." Ma^Uall Ded. Ex. 8 at 8. While this leading inay 



appear contraiy to the Step 2 Grievance Appeal Horai, and may even contradici oflier aspects of 
Arbitrator Butler'.^; opinion^ tiicst are not mattiais for the Court to soggnc^esfi* As noted supra^ 

this Coiurt^s autbority is extremely limited, and does not exXaui to con^ctnig errors of fact or 
emmeouf ini^retHtioiisoflheCBA. Afe^co, 4S4U.S. fil36. Asloiigas AibitnilurButler'Ms 

■ 
' _ ■ 

■ ■ _ 

even arguably cOnstruLoA or applying ihc contract and ucting within the scope of his authority," 
that this Court "^s convin(;;;d hc committed :>criuus error does not suffice to overturn his 
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The Cowtfinds ihat Aibitratof BuUer's categorization of APWU*s grievance as ooe 

I _ _ 

pertaining to the CBA's tSafely and Health provisitm is plausible. Fuithennore, nothing in USPS 

/, i4PFFL^, t^^STS// or the Das Awaid, convinces the C>>i£it that as 1^ 

J _ 

■ _ 

considered as a chailent^ 10 the S^ty wd Hcalih provision of the CBA that the grievance is 



non-arbitiabte. AJl of these decision:; ate predicated on Ihe situation that Ac separation of the 

' n' 

employee i? the condilion-prcccdont to the Hling of the grievance* Here, APWU aigucs, and 

Arbitralor Butler ^ipcans to have founds that a gricvablfi allegation CT^ists independent of Mr. 

Fold's termination, 5^^^, eg.. Das Award at 21/ lliis Circuit has found &at Aiticle 12.1 .A's 

purpose Js ^*io permit an employer to evaluate a new cm^ployec on a trial basis end tenninate bim 

loyment;* APWU, 940 F2d at 707, 

Pennilling APWU to g)icvc violations of the CliA Uw have some bearing outside of the fects 

related to the actual separation of the probationaty employee would not ^i:ead the probation 



To the extent ihc decisions ^n: not limited, lo sudi a situation^ the Court does not find 



I I 



,Qase 1 :06-cv-00793-RJL Document 22-15 Filed 05/10/2007 Page 18 of 19 



FROM BETA 



(MON) 3. 26' 07 16: I3/ST. 16 :09/»0. 4861391687 P 18 



clause out of the" CBA, and is aiguahly congpient wiih tbe CBA. Id. Not passing Jadgmeniim 

■ 
■ 

the fects of this case, the Court notes that it would be anomalous to bave a collective bargaining 



agreemffni whi^e rights negotiated for employees could be grieved wdess they were in any way 



conncctfid to the sepaiHtion of Iho probationary employee. For 




illti 



^, ifa^llectivc 



bargaining agiccmcnt pmvitlgd that employvKS were only required to work an aghl^Jjour <lay, and 



iT^il 



management began requiring cmployocs to work niDC-hour days a probationary employee 



complained and was termmated, it would be z strange result if that separation banud the union 



■ 

frotn cbaUengiflg tbe decision ^ tbrce employcus to work a ninc-liour day. The Court n 



^>-iJ!JI 



USPS's concem that APWU is *'scck[inaJ to grieve through the back doorthe separation of a 



probationaiy einployce." USPS //, 204 F.3d at 530. iiofwever, the parties agreed to submit 

4 ■ ■ 

matters regarding aibitrability to an aibiliator, and the Court docs not find fliat Arbitnttor Butler^'s 

■ 

characfterization of the grievance is a dee ision wMch the Court can teverse^ nor can it find that 



the grievance, as characterized by Aibiirator Butler, i& clearly non-arbitrable under the tenns of 
the CBA. See Misco, ^184 U,S, ttt 36. 1 urlhcn mn-c, the Comt has already ruled that baiTcd from 



aibitration is the i$$uc of Mr Ford's teriiiinutioa. 



XV; CONCLUSION 



Aft^ revicwii^ the parties' briefing, the submitted exhibits, and the relevant law, Ae 



CQUJt shall gnuit USPS^s Motion for Summary Jitdgmcni m part and dany it in 



ir^i 



:• The Court 



shall ateo grant APWlJ's Motion to Oisniiss and Motion for Summary Judgment in part and deny 

I _ 

it in part, Aibitr^tor Butler'!^ award is vacaied lu the extemt it detomines that any aspect of Mr. 

Foni*s larmination, as it relates to the tcrminaiion^ is arbitrable- An OnJer acoonq)anies this 



I 
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Meznorandum Opinion. 
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